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The Defendant, Billy E. Biles, entered a guilty pleato one count of possession with intentto sell a
schedule 11 controlled substance (0.5 grams of cocaine) and one count of simple possession of
marijuana in the Circuit Court of Warren County in case #F-7245. The Defendant received an
effective sentence of eight (8) years, and that sentence was ordered to run concurrently with
Defendant’ s sentencesin case #F-7289 and #F-7317. The Department of Correction placed himin
the boot camp program for four months, and then, effectiveJuly 3, 1997, the Defendant was placed
on probation for aterm of seven yearsandnineteen days. Pursuant to Tenn. Code Ann. § 40-20-206,
the Tennessee Department of Correction issued a Certificate of Probation to the Defendant. On
October 3, 1997, Defendant’ s probation officer filed a petition to revoke Defendant’ s probation and
toissueawarrant for hisarrest. Followingasubsequent hearing, thetrial court revoked Defendant’s
probation, and Defendant challengesthat revocation in this appeal. After areview of therecord, we
affirm the judgment of the trial court, revoking probation. However, we remand to the trial court
to correct aclerical error in the judgment of Defendant’ s conviction in Count | of Case #F-7245.
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OPINION



On January 27,1997, the Defendant pled guilty, in case #F-7245, to one count of possession
of aschedule Il controlled substance, to wit: cocaine in excess of 0.5 grams with intent to sell or
deliver, and one count of simple possession of aschedule V1 controlled substance, to wit: marijuana.
The judgment, in the record on appeal, for case #F-7245 shows that the sentence in case #F-7245
was to be served conaurrently with Defendant’ s sentences in case #F-7289 (four-year sentence for
saleof cocaine) and #F-7317(eight-year sentencefor the sale of cocaine). After four monthsin boot
camp, the Defendant was placed on probetion on July 3, 1997. Approximately three months after
Defendant’ s probation becameeffective, a probation violation warrant was filed and served on the
Defendant. Theviolationwarrant alleged that Defendant hadfailed to report to his probation officer
in August and September 1997, and faled to make monthly paymentstothedrug fundin August and
September 1997.

During therevocation hearing, Joe Crawford, Defendant’ sprobation officer, testified that he
had thoroughly discussed the requirements of probation with the Defendant. Crawford
acknowledged that he had previously served as the Defendant’ s probation officer, in an unrelated
case, and that he had to revoke Defendant’ s probation in that case al so, because the Defendant failed
to comply with the conditions of hisprobation. Crawford also testifiedthat, due to the need for the
Defendant to be employed and to make monthly payments of $135 to the drug funds of Warren
County and the City of McMinnville, he permitted the Defendant to work in Davidson County.
Crawford further testified that Defendant was allowed to schedule a monthly appointment at any
mutually convenient time, rather than appear on Crawford’s scheduled days of the first and third
Monday of each month. Crawford said that he had not seen or heard from the Defendant, since his
initial report and one phone call following Defendant’s firsg week of work. Finally, Crawford
testified that the Defendant had failed to report, and had failed to make his scheduled monthly
paymentsin both August and September of 1997. Therefore, Crawford stated he had noother choice
but to file for avidation of probation to be issued aganst the Defendant.

The Defendant testified that, while Crawford explained the conditions of his probation, he
thought that Crawford was not requiring himto report monthly, only to makehis monthly payments
tothedrug fund. The Defendant also testified that hiswork hoursin Nashville prevented him from
reporting to Crawford at Crawford’ s regularly scheduled appointment times. He also said that he
had difficulty making the appointments, as well as his payments, because he was not permitted to
drive. Hefurther testified that he had given $500 to afriend, who had agreed to make Defendant’s
drug fund payment. However, the friend had forgotten to make the payment. The Defendant’s
girlfriend, Joanmne Fisher, testified that Thomas Gribble had given her the $500 the Defendant had
originally given him to drop-off at the probation office. She further stated that she had attempted
to give the delinquent payments to Crawford, but he had rejected the payments.

Thetrial court upon hearing this testimony granted the petition to revoke and ordered that
the Defendant servehisoriginal elght-yea sentence. Fromthat decision, the Defendant now appeds.

ANALYSIS
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The Defendant contendsthat thetrial court erred when it revoked his probation and ordered
him to serve his sentence in the Tennessee Department of Correction. We disagree.

Initia ly, we note that Defendant has failed to cite any authority in support of his argument.
Thefailureto adequately brief issuesraisedin the appellate court will resultin awaiver. Tenn. Ct.
Crim. App. R. 10. Thesameresultoccurswhen nolegal authority iscited in support of the argument
advanced. Tenn. R. App. P. 27(a); Tenn. Ct. Crim. App. R.10(b). Thus, thisissue hasbeenwaived.

Notwithstanding waiver, the Defendant is not entitled to relief on the merits. A trial court
may revoke probation and reinstate the origina sentence on finding by a preponderance of the
evidence that a defendant has violated a condition of probation, and this Court reviews such
revocation under an abuse of discretion standard, an abuse evinced only by a record devoid of
substantial evidence that a violation has occurred. See Tenn.Code Ann. 8§ 40-35-311(d); Statev.
Harkins, 811 S.W.2d 79, 82 (Tenn. 1991), Statev. Gregory, 946 S.W.2d 829, 832 (Tenn. Crim. App.
1997).

The Defendant argues that his probation could not be revoked, when there was no original
order of probation. Here, the Defendant signed a Certificate of Probation, issued by the Tennessee
Department of Correcti on, which i ncluded the following:

7. 1 will allow my Probation Officer to visit my home, employment site, or elsewhere, and
will carry out all instructions he/she gives, and report to my Probation Officer as given
instruction to report.

The Defendant signed the Certificate of Probation, acknowledging that he understood the
terms of his release and agreed to comply with the conditions of probation. The Certificate of
Probation signed by the Defendant was not ambiguous and clealy set forth the terms of his
probation, which the Defendant violated. Furthermore, the Defendant does not dispute the terms of
his probation, as defined in the Certificate of Probation. Thus, wefind no abuse of discretion in the
trial court’ s reliance upon this Certificate of Probation to revoke the Defendant’ s probation.

Next, the Defendant claimsthat thetrial court abuseditsdiscretionin revoking hisprobation
based upon his failure to pay $2,000 to the drug funds of Warren County and the City of
McMinnville. Wefind that thefailureto make drug fund payments may constitute aviolation of the
terms of probation if the trial court determines that nonpayment results from willful refusal to pay
or failure to make sufficient bona fide efforts to pay. See Statev. Dye, 715 SW.2d 36, 40 (Tenn.
1986); State v. Massey, 929 S.W.2d 399, 402 (Tenn. Crim. App. 1996). However, nonpayment as
a consequence of a legitimate inability to pay may not constitute the sole basis for revocation and
subsequent imprisonment. See Massey, 929 SW.2d at 402.

Although the record is devoid of an original order of probation, specifying the terms of
Defendant’ s probation, we find the transcript of the revocation hearing suffidently established the
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original terms of the Defendant’ sprobation. At the hearing, thetrial court rejected the Defendant’s
stated reasons for his failure to make the monthly payments of $135. The tria court find that the
Defendant had not made sufficient efforts to make these payments.  Thus, we conclude that there
was substantial evidenceto show that the defendant violated his probation; therefore, thetria judge
did not abuse his discretion in revoking probation.

In his final issue, the Defendant asserts that the trial court erred in not granting him a
continuance, in order to insure the presence of a material witness. The Defendant claimed that
Thomas Gribble could testify regarding the money the Defendant had given him to make
Defendant’ sdrug fund payments. The continuancewas not granted. However, thedecision to grant
or deny amation for a continuance rests withinthe sound discretion of the trial judge and will not
be disturbed on appeal unlessthere has been “a clear showing of abuse of that discretion.” Statev.
Butler, 795 S.W.2d 680, 684 (Tenn. Crim. App. 1990). In this instance we find no abuse of
discretion by the trial judge.

Findly, we note that the judgment for case #F-7245 contains a clerical error, in that it
incorrectly describesthe Defendant’ sconvictionin Count . Thejudgment statesthat the Defendant
was convicted of “possession of aschedule Il controlled substance, to wit: cocaine in excess of 0.5
grams.” Moreover, the judgment also shows that the Defendant was convicted of a Class B felony
under Count I, pursuant to Tenn. Code Ann. 839-17-417. However, Defendant’ sguilty pleashows
that he pled guilty to “ possession of a schedule Il controlled substance, to wit: cocainein excess of
0.5 gramswithintent to sell or deliver.” Therefore, thelanguagein thejudgment appearsto suggest
that the Defendant was convicted of simple possession, whichisaClassA misdemeanor under Tenn.
Code Ann. § 39-17-418(c). We, therefore, remand for the trial court to file an amended judgment
toindicatethat the Defendant pled quilty of “ possession of aschedulell controlled substance, to wit:
cocainein excess of 0.5 granswith intent to sell or deliver,” as defined in 839-17-417(c)(1). See
Tenn. R. Crim. P. 36 (“Clerical mistakesinjudgments, orders, or other partsof therecord and errors
in the record arising from oversight or omission may be corrected by the court & any timeand after
such notice, if any, asthe court orders.”).

CONCLUSION
For theforegoingreasons, weaffirmthetrial court’ sorder revoking probation and reinstating

the Defendant’s original sentence. We aso remand to the trial court for entry of an amended
judgment correcting aclerical error.

THOMAST. WOODALL, JUDGE



